May 9, 2000

99-02

Amendnment of Rules 2.401,
2.403, 2.404, 2.405, 2.501
2.502, 2.503, 3.216 and 5.143
of the M chigan Court Rul es,
and adoption of new Rul es
2.410 and 2.411

On order of the Court, notice of the proposed changes and
an opportunity for comrent in witing and at public hearings
havi ng been provi ded, and consi deration having been given to
the comments received, the follow ng amendnents of Rul es
2.401, 2.403, 2.404, 2.405, 2.501, 2.502, 2.503, 3.216 and
5.143 of the M chigan Court Rules, and new Rules 2.410 and
2.411, are adopted, to be effective August 1, 2000.

[ The rul es are anended as set forth below Changes
fromcurrent | anguage are shown in Rules 2.401
2.403, 2.404, 2.405, 2.501, 2.502, 2.503, and 5. 143.
In Rule 3.216, only the revised text is shown.

Rul es 2.410 and 2.411 are new. ]

Subchapt er 2.400 Pretrial Procedure; Medtatt+onr Alternative
Di spute Resolution; O fers of Judgnment;
Settlenents

Rule 2.401 Pretrial Procedures; Conferences; Scheduling
Orders

(A) Tinme; Discretion of Court. At any tinme after the
commencenent of the action, on its own initiative or the
request of a party, the court may direct that the
attorneys for the parties, alone or with the parties,
appear for a conference. The court shall give reasonable
notice of the scheduling of a conference. Moire than one
conference may be held in an action.

(B) Early Scheduling Conference and Order.

(1) Early Scheduling Conference. The court may direct
that an early scheduling conference be held. In
addition to those considerations enunerated in
subrule (C) (1), during this conference the court
shoul d consi der:



(a) eonstder whether jurisdiction and venue are
proper or whether the case is frivolous,

(b) whether to refer the case to an alternative
di spute resol ution procedure under MCR 2.410,
and

tb)y(c) determne the conplexity of a particul ar case

(2)

and enter a scheduling order setting tine
limtations for the processing of the case and
est abli shing dates when future actions should
begin or be conpleted in the case.

Schedul i ng Order.

(a) At an early scheduling conference under subrule
(B)(1), a pretrial conference under subrule (C),
or at such other tine as the court concl udes
that such an order would facilitate the progress
of the case, the court shall establish tines for
events the court deens appropriate, including

(i) the initiation or conpletion of an ADR
process,

(ii) the amendnent of pl eadi ngs. addi ng of
parties, or filing of notions,

t(iii) the conpletion of discovery,

t++)(iv) the exchange of witness |ists under subrule
(1), and

+-(v) aﬁy—e%hef—ﬁa%fefs—fha%—fhe—eﬁﬂ++—ﬁay—deem
apptroprtate—tnetudi-ng—the—amendrent—of-

EF%Fﬁg—ﬁ#—ﬁﬁ%+eﬁsr—ef t he schedul i ng of
rediat+on,- a pretrial conference, a
settl enment conference, or trial.

More than one such order may be entered in a
case.

(b) - (c) [Unchanged.]

(C) Pretrial Conference; Scope.

(1)

At a conference under this subrule, in addition to
the matters listed in subrule (B)(1), the court and
the attorneys for the parties may consi der any
matters that will facilitate the fair and

expedi tious disposition of the action, including:



(D)

(a) — (g) [Unchanged.]

(h) whether mediation, case evaluation, or somne
ot her formof alternative dispute resol ution
woul d be appropriate for the case, and what
nechani snms _are available to provide such
services;

(i) = (1) [Unchanged.]

(2) [Unchanged. ]

(1) [Unchanged. ]

Rul e 2.403 Mediat+oerr Case Eval uati on

(A)

(B)

Scope and Applicability of Rule.

(1)

(2)

(3)

A court may submit to mediat+oer case eval uation any

civil action in which the relief sought is primarily

noney damages or division of property. However—MR
T ot : et

actons—

Medi-at+onr Case eval uation of tort cases filed in
circuit court is mandatory beginning with actions
filed after the effective dates of Chapters 49 and
49A of the Revised Judicature Act, as added by 1986
PA 178; however, the court may except an action from
Fredi-at+on case eval uation on notion for good cause
shown if it finds that rettatt+on case eval uation of
that action would be inappropriate.

Cases filed in district court my be submtted to
redi-at+onr case eval uation under this rule. The tinme
periods set forth in subrules (B)(1), (G (1), (L)(1)
and (L)(2) may be shortened at the di scretion of the
district judge to whomthe case is assigned.

Sel ecti on of Cases.

(1)

The judge to whom an action is assigned or the chief
judge may select it for mediati-on case eval uation by
written order no earlier than 91 days after the
filing of the answer

(a) on witten stipulation by the parties,

(b) on witten notion by a party, or



(O

(D)

(E)

(F)

(G

(c) on the judge's own initiative.

(2) Selection of an action for fetiatt+on case eval uation
has no effect on the normal progress of the action
toward trial

Obj ections to Mediat+on Case Eval uati on.

(1) To object to rediatiorr case eval uation, a party nust
file a witten notion to remove from meeatien case
eval uation and a notice of hearing of the notion and
serve a copy on the attorneys of record and the
redi-at+onr ADR clerk within 14 days after notice of
the order assigning the action to retiation case
eval uation. The nmotion nust be set for hearing
within 14 days after it is filed, unless the court
orders ot herw se.

(2) A tinmely nmotion nust be heard before the case is
submtted to meeiati+onr case eval uation.

Medi-at+orr Case Eval uati on Panel .

(1) Mediat+on Case eval uati on panels shall be conposed
of 3 persons.

(2) The procedure for selecting redtiatt+onr case
eval uation panels is as provided in MCR 2. 404.

(3) A judge may be selected as a nenber of a redtat+on
case evaluation panel, but may not preside at the
trial of any action in which he or she served as a
redi-ato+ case eval uat or

(4) A rmediator case evaluator may not be called as a
witness at trial.

Di squalification of Medtators Case Evaluators. The rule
for disqualification of a metiater case evaluator is the
sanme as that provided in MCR 2.003 for the

di squalification of a judge.

Mediatt+onr ADR Clerk. The court shall designate the ADR
cl erk ef—the—court—the—court—atmntstrator—the
asstghrenrt—eterk specified under MCR 2.410, or sone

ot her person, to serve—as adm nister the Fredi-ati-on—
eterk— case evaluation program In this rule and MCR
2.404, “ADR clerk” refers to the person so designated.

Schedul i ng Mediati+orr Case Eval uati on Heari ng.

(1) The retiat+onr ADR clerk shall set a tinme and pl ace



(H)

(2)

for the hearing and send notice to the mediators
case evaluators and the attorneys at |east 42 days
before the date set.

[ Unchanged. ]

Fees.

(1)

(2)
(3)

(4)

(5)

Wthin 14 days after the mailing of the notice of

t he mediat+on case eval uati on hearing, unless

ot herwi se ordered by the court, each Earty nmust
send to the rediation ADR clerk a check for $75 made
payable in the manner specified in the notice of

t he mediat+onr case eval uation hearing. However, if
a judge is a nenber of the panel, the fee is $50.
The mediat+onr ADR clerk shall arrange paynent to the
redi-ator+s case eval uators. Except by stipul ation
and court order, the parties nmay not make any ot her
paynment of fees or expenses to the mediators case
eval uators than that provided in this subrule.

[ Unchanged. ]

|f one claimis derivative of another (e.g.,

husband-wi fe, parent-child) they nust be treated as
a single cIa|n1 with one fee to be paid and a single
award made by the rmetiators case eval uators.

In the case of nultiple injuries to menbers of a
single famly, the plaintiffs may elect to treat the
action as involving one claim wth the paynment of
one fee and the rendering of one |lunp sumaward to
be accepted or rejected. |If no such election is
made, a separate fee nust be paid for each
plalntlff and t he mediatt+onr case eval uation panel

wi Il then nake separate awards for each claim which
may be individually accepted or rejected.

Fees paid pursuant to subrule (H) shall be refunded
to the parties if

(a) +F+ the court sets aside the order submtting the
case to medtat+on case evaluation or on its own
initiative adjourns the mediatt+onr case
eval uati on hearing, or

(b) the parties notify the mediat+err ADR clerk in
writing at | east 14 days before the mediatton
case evaluation hearing of the settlenent,

di sm ssal, or entry of judgnent disposing of the
action, or of an order of adjournment on
stipulation or the notion of a party.




(1)

(J)

Subm
(1)

(2)

In the case of an adjournnment, the fees shall not be
refunded i f the adjournnent order sets a new date
for methat+oen case evaluation. |If fediation case
evaluation is rescheduled at a later tinme, the fee
provi si ons of subrule (H) apply regardless of

whet her previously paid fees have been refunded.
Penalties for late filing of papers under subrule
(1)(2) are not to be refunded.

ssi on of Docunents.

At | east 14 days before the hearing, each party
shall file with the mediat+oenr ADR cl erk 3 copies of
docunments pertaining to the issues to be nedi ated
and 3 copies of a concise summmary setting forth that
party's factual and |egal position on issues
presented by the action, and shall serve one copy of
t he docunents and sunmary on each attorney of
record. A copy of a proof of service nust be
attached to the copies filed with the medtat+on ADR
clerk.

Failure to file the required materials with the
redi-at+onr ADR clerk or to serve copies on each
attorney of record by the required date subjects the
of fending attorney or party to a $150 penalty to be
paid in the manner specified in the notice of the
ediatt+onr case eval uation hearing. An offending
attorney shall not charge the penalty to the client,
unl ess the client agreed in witing to be
responsi ble for the penalty.

Conduct of Heari ng.

(1)

(2)

(3)

attend a nmediat+oen case eval uation hearing.
scars, dlsflgurenent or other unusual conditi
exist, t hey may be denonstrated to the panel b
personal appearance; however, no testinony w l
taken or permtted of any party.

A party has the right, but is not required, to
| f
i ons
y a
| be

The rul es of evidence do not apply before the
redi-at+onr case eval uati on panel. Factual

i nformation having a bearing on damges or |
must be supported by docunentary evidence, if
possi bl e.

ability

Oral presentation shall be limted to 15 m nutes per
side unless multiple parties or unusual
circunstances warrant additional tinme. Information
on applicable insurance policy limts and settl enment
negoti ations shall be disclosed at the request of



(K)
(L)

(M
(N)

t he mediat+onr case eval uati on panel

(4) [Unchanged. ]

(5)

Counsel or the parties may not engage in ex parte

conmuni cations with the retiatoers case evaluators

concerning the action prior to the hearing. After
t he eval uation, the fmediators case eval uators need
not respond to inquiries by the parties or counsel
regardi ng the proceeding or the eval uati on.

[ Unchanged. ]

Acceptance or Rejection of Eval uation.

(1)

(2)

(3)

Each party shall file a witten acceptance or
rejection of the panel's evaluation with the
redi-at+onr ADR clerk within 28 days after service of
the panel's evaluation. Even if there are separate
awards on nmultiple clainms, the party must either
accept or reject the evaluation in its entirety as
to a particular opposing party. The failure to file
a witten acceptance or rejection within 28 days
constitutes rejection.

There may be no disclosure of a party's acceptance
or rejection of the panel's evaluation until the
expiration of the 28-day period, at which time the
mediatt+onr ADR clerk shall send a notice |nd|cat|ng
each party's acceptance or rejection of the panel’
eval uati on.

| n mrediatt+onrs case evaluations involving multiple
parties the follow ng rules apply:

(a) — (c) [Unchanged. ]

[ Unchanged. ]

Proceedi ngs After Rejection.

(1)

(2)

If all or part of the evaluation of the mediation
case evaluation panel is rejected, the action
proceeds to trial in the normal fashion.

If a party's claimor defense was found to be
frivolous under subrule (K)(4), that party may
request that the court review the panel's finding by
filing a notion within 14 days after the

ADR cl erk sends notice of the rejection of the
ediat+onr case eval uation award.




(a) The notion shall be submtted to the court on
t he rethat+on case eval uation summaries and
docunments that were considered by the retiation
case evaluation panel. No other exhibits or
testi mony may be submtted. However, ora
argument on the notion shall be permtted.

(b) — (d) [Unchanged.]

(3) Except as provided in subrule (2), if a party's
claimor defense was found to be frivol ous under
subrule (K)(4), that party shall post a cash or
surety bond, pursuant to MCR 3.604, in the amunt of
$5, 000 for each party agai nst whom the action or
def ense was determ ned to be frivol ous.

(a) The bond nmust be posted within 56 days after the
freci-at+-on case eval uation hearing or at |east 14
days before trial, whichever is earlier

(b) — (d) [Unchanged.]

(4) The rethatt+on ADR clerk shall place a copy of the
redi-at+onr case eval uation and the parties’
acceptances and rejections in a seal ed envel ope for
filing with the clerk of the court. In a nonjury
action, the envel ope may not be opened and the
parties may not reveal the anpunt of the eval uation
until the judge has rendered judgnent.

(O Rejecting Party's Liability for Costs.

(1) If a party has rejected an evaluation and the action
proceeds to verdict, that party nmust pay the
opposing party's actual costs unless the verdict is
nore favorable to the rejecting party than the
freti-at+of case eval uation. However, if the opposing
party has also rejected the evaluatlon a party is
entitled to costs only if the verdict is nore
favorable to that party than the medtat+onr case
eval uati on.

(2) For the purpose of this rule "verdict" includes,
(a) a jury verdict,
(b) a judgnment by the court after a nonjury trial,
(c) a judgnent entered as a result of a ruling on a

notion after rejection of the medtat+oen case
eval uati on.



(3) For the purpose of subrule (O (1), a verdict nmust be
adj usted by adding to it assessable costs and
interest on the anount of the verdict fromthe
filing of the conmplaint to the date of the mediation
case evaluation, and, if applicable, by making the
adj ust ment of future danmages as provided by MCL
600. 6306; MSA 27A.6306. After this adjustnment, the
verdict is considered nore favorable to a defendant
if it is nore than 10 percent bel ow the eval uation,
and is considered nore favorable to the plaintiff if
it is nore than 10 percent above the evaluation. |If
the eval uation was zero, a verdict finding that a
defendant is not liable to the plaintiff shall be
deemed nore favorable to the defendant.

(4) In cases involving nmultiple parties, the foll ow ng
rul es apply:

(a) Except as provided in subrule (O (4)(b), in
det erm ni ng whet her the verdict is nore
favorable to a party than the metiation case
eval uation, the court shall consider only the
amount of the evaluation and verdict as to the
particul ar pair of parties, rather than the
aggregate evaluation or verdict as to al
parties. However, costs may not be inposed on a
plaintiff who obtains an aggregate verdict nore
favorable to the plaintiff than the aggregate
eval uati on.

(b) If the verdict against nore than one defendant
is based on their joint and several liability,
the plaintiff may not recover costs unless the
verdict is nore favorable to the plaintiff than
the total mediat+oenr case evaluation as to those
def endants, and a defendant may not recover
costs unless the verdict is nore favorable to
t hat defendant than the rmetiatton case
eval uation as to that defendant.

(c) [Unchanged. ]
(5) [Unchanged. ]
(6) For the purpose of this rule, actual costs are
(a) those costs taxable in any civil action, and
(b) a reasonable attorney fee based on a reasonabl e
hourly or daily rate as determ ned by the trial

judge for services necessitated by the rejection
of the retiatt+on case eval uati on.



For the purpose of determ ning taxable costs under
this subrule and under MCR 2.625, the party entitled
to recover actual costs under this rule shall be
consi dered the prevailing party.

(7) Costs shall not be awarded if the medtat+on case
eval uati on award was not unani npus.
(8) - (11) [Unchanged.]
Rul e 2.404 Sel ecti on of Mediati+oenr Case Eval uati on Panel s

(A) Mediator Case Eval uator Sel ection Pl ans.

(1)

(2)

Requirement. Each trial court that submts cases to
ediat+onr case eval uation under MCR 2. 403 shal

adopt by local adm nistrative order a plan to

mai ntain a list of persons available to serve as
redi-ators case evaluators and to assign retiatoers
case evaluators fromthe list to panels. The plan
must be in witing and available to the public in

t he rediat+oernr ADR clerk's office.

Al ternative Pl ans.

(a) A plan adopted by a district or probate court
may use the |ist of nmediaters case eval uators
and appoi ntment procedure of the circuit court
for the circuit in which the court is |ocated.

(b) Courts in adjoining circuits or districts may
jointly adopt and adm ni ster a fetiatiorn case
eval uati on pl an.

(c) If it is not feasible for a court to adopt its
own plan because of the | ow volune of cases to
be subm tted or because of inadequate nunbers of
avai |l abl e mrethatoers case eval uators, the court
may enter into an agreement with a nelghborlng
court to refer cases for mediatt+onr case
eval uati on under the other court's system The
agreenment mmy provide for paynment by the
referring court to cover the cost of
adm ni steri ng frediation case eval uation.
However, fees and costs may not be assessed
agai nst the parties to actions rediated
eval uat ed except as provided by MCR 2. 403.

(d) O her alternative plans nust be submtted as
| ocal court rules under MCR 8.112(A).

10



(B) Lists of Mediaters Case Eval uators.

(1)

(2)

Application. An eligible person desiring to serve
as a nrediatoer case eval uator nmay apply to the
redi-at+onr ADR clerk to be placed on the |ist of
redi-ators case evaluators. Application forns shal
be available in the office of the mediatt+or ADR

clerk. The formshall include an optional section
identifying the applicant's gender and racial/ethnic
background. The form shall include a certification
t hat

(a) the rethator case eval uator neets the
requi renents for service under the court's
sel ection plan, and

(b) the retiator case evaluator will not
di scri m nate against parties, attorneys, or
ot her nediators case evaluators on the basis of
race, ethnic origin, gender, or other protected
personal characteristic.

Eligibility. To be eligible to serve as a fettator
case evaluator, a person nust neet the
qual ifications provided by this subrule.

(a) The applicant nust have been a practicing | awer
for at least 5 years and be a nenber in good
standi ng of the State Bar of M chigan. The plan
may not require menbership in any other
organi zation as a qualification for service as a
rediator case eval uat or.

(b) An applicant nust reside, maintain an office, or
have an active practice in the jurisdiction for
which the |ist of medtaters case evaluators is
conpi | ed.

(c) An applicant nust denonstrate that a substanti al
portion of the applicant's practice for the | ast
5 years has been devoted to civil litigation
matters, including investigation, discovery,
noti on practlce edtatt+onr case eval uation,
settlenment, trial preparation, and/or trial.

(d) If separate sublists are maintained for specific
types of cases, the applicant nust have had an
active practlce in the practice area for which
t he mediator case evaluator is listed for at
| east the last 3 years.

If there are insufficient nunbers of potenti al

11



(3)

(4)

(5)

(6)

mredi-ators case evaluators neeting the qualifications
stated in this rule, the plan may provide for
consideration of alternative qualifications.

Revi ew of Applications. The plan shall provide for
a person or commttee to review applications

annual ly, or nore frequently if appropriate, and
conpile one or nore lists of qualified rediators
case evaluators. Persons neeting the qualifications
specified in this rule shall be placed on the |ist
of aPproved redi-ators case evaluators. Sel ections
shall be made wi thout regard to race, ethnic origin,
or gender.

(a) — (b) [Unchanged.]

(c) Applicants who are not placed on the retiator
case evaluator list or lists shall be notified
of that decision. The plan shall provide a
procedure by which such an applicant may seek
reconsi deration of the decision by sonme other
person or conmttee. The plan need not provide
for a hearing of any kind as part of the
reconsi deration process. Docunents consi dered
in the initial review process shall be retained
for at least the period of time during which the
appl i cant can seek reconsideration of the
ori ginal decision.

Specialized Lists. If the nunmber and qualifications
of avail abl e rettators case eval uators makes it
practicable to do so, the mediat+orr ADR cl erk shal
mai nt ai n

(a) separate lists for various types of cases, and,

(b) where appropriate for the type of cases,
separate sublists of nmedtaters case eval uat or s
who primarily represent plaintiffs, primarily
represent defendants, and neutral netdiators
cases eval uators whose practices are not
identifiable as representing primarily
plaintiffs or defendants.

Reapplication. Persons shall be placed on the |ist
of mettators case evaluators for a fixed period of
time, not to exceed 5 years, and nust reapply at the
end of that time in the same manner as persons
seeking to be added to the Ilist.

Avail ability of Lists. The |list of metiators case
eval uators nust be available to the public in the

12



(7)

(8)

rediat+oern ADR clerk's office.

Rermoval from List. The plan must include a
procedure for removal fromthe |ist of rethators
case evaluators who have denobnstrated i nconpetency,
bi as, nade thensel ves consi stently unavailable to
serve as a frediator case evaluator, or for other
just cause.

The court may require fediators case evaluators to
attend orientation or training sessions or provide
witten materials explaining the mediationr case
eval uation process and the operation of the court's
rethati+onr case eval uation program However,
redi-ators case eval uators nmay not be charged any
fees or costs for such prograns or materials.

(C) Assignhnents to Panels.

(1)

(2)

(3)

Met hod of Assignnent. The fetiat+on ADR clerk shall
assi gn fetitators case evaluators to panels in a
random or rotating manner that assures as nearly as
possi bl e that each mediatoer case evaluator on a |i st
or sublist is assigned aPprOX|nater t he same number
of cases over a period of time. |If a substitute
redi-ator case eval uat or nmust be assigned, the sane
or simlar assignment procedure shall be used to

sel ect the substitute. The medtatt+onr ADR clerk
shall maintain records of service of mediaters case
eval uators on panels and shall make those records
avai |l abl e on request.

Assi gnment from Subli sts. If sublists of plaintiff,
def ense, and neutral medtaters case evaluators are
mai ntai ned for a particular type of case, the pane
shal | include one mediater case eval uator who
primarily represents plaintiffs, one medtator case
eval uator who primarily represents defendants, and
one neutral rmetiatoer case evaluator. |If a Judge IS
assigned to a panel as permtted by MCR 2.403(D)(3),
the judge shall serve as the neutral meeiater case
evaluator if sublists are maintained for that class
of cases.

Special Panels. On stipulation of the parties, the
court may appoint a panel selected by the parties.
In such a case, the qualification requirenments of
subrule (B)(2) do not apply, and the parties may
a?ree to nodification of the procedures for conduct
rediat+onr case evaluation. Nothing in this rule
or MCR 2.403 precludes parties fromstipulating to
ot her ADR procedures st+mtar—to—+ediation that may

13



aid in resolution of the case.

(D) Supervision of Selection Process.

(1)

(2)

The chief judge shall exercise general supervision
over the inplenentation of this rule and shal
review the operation of the court's mediatioen c
eval uation plan at |east annually to assure
conpliance with this rule. 1In the event of non-
conpliance, the court shall take such action as is
needed. This action may include recruiting persons
to serve as fedtators case eval uators or changing
the court's metiationr case evaluation plan. The
court shall submt an annual report to the State
Court Adm nistrator on the operation of the court's
redi-at+onr case eval uation programon a form provided
by the State Court Adm nistrator.

In inplementing the selection plan, the court, court
enpl oyees, and attorneys involved in the procedure
shall take all steps necessary to assure that as far
as reasonably possible the |ist of methators case
evaluators fairly reflects the racial, ethnic, and
gender diversity of the nenmbers of the state bar in
the jurisdiction for which the list is conpiled who
are eligible to serve as medtiators case eval uators.

Rul e 2.405 Offers to Stipulate to Entry of Judgnent

(A) — (D) [Unchanged. ]

(E) Relationship to Case Evaluation. Costs may not be
awar ded under this rule in a case that has been subm tted
t o rediat+on case eval uation under MCR 2.403 unl ess the
reeh—at+on case eval uati on award was not unani nous.

Rul e 2.410 Al ternative Di spute Resol ution

(A) Scope and Applicability of Rule; Definitions.

(1)

(2)

Al'l civil cases are subject to alternative dispute
resol uti on processes unl ess otherw se provided by
statute or court rule.

For the purposes of this rule, alternative dispute
resolution (ADR) neans any process designed to
resolve a legal dispute in the place of court

adj udi cation, and includes settlement conferences

14



(B)

(O

ordered under MCR 2.401; case eval uation under MR
2.403; nediation under MCR 2.411; donestic relations
medi ati on under MCR 3.216; and ot her procedures
provi ded by | ocal court rule or ordered on
stipulation of the parties.

ADR Pl an.

(1)

(2)

(3)

(4)

Or der
(1)

Each trial court that submts cases to ADR processes
under this rule shall adopt an ADR plan by | ocal

adm ni strative order. The plan nust be in witing
and available to the public in the ADR clerk’s

of fice.

At a mnimum the ADR plan nust:

(a) designate an ADR clerk, who may be the clerk of
the court, the court adm nistrator, the
assi gnment clerk, or sone other person;

(b) if the court refers cases to nmediation under MCR
2.411, specify how the list of persons avail able

to serve as nediators will be naintained and the
sKstenlby whi ch mediators will be assigned from
the list under MCR 2.411(B)(3);

(c) include provisions for dissem nating information
about the operation of the court’s ADR program
to litigants and the public; and

(d) specify how access to ADR processes will be
provi ded for indigent persons. |If a party
qualifies for waiver of filing fees under MCR
2.002 or the court determ nes on other grounds
that the party is unable to pay the full cost of
an ADR provider’s services, and free or | ow-cost
di spute resolution services are not avail abl e,
the court shall not order that party to
participate in an ADR process.

The plan may al so provide for referral relationships
with | ocal dispute resolution centers, including

those affiliated with the Community Di spute
Resol ution Program

Courts in adjoining circuits or districts may
jointly adopt and adm ni ster an ADR pl an.

f or ADR

At any time, after consultation with the parties,
the court may order that a case be submtted to an
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(2)

(3)

appropriate ADR process. More than one such order
may be entered in a case.

Unl ess the specific rule under which the case is
referred provides otherwi se, in addition to other
provi sions the court considers appropriate, the
order shall

(a) specify, or make provision for selection of, the
ADR provi der;

(b) provide tine limts for initiation and
conpl etion of the ADR process; and

(c) nmake provision for the paynent of the ADR
pr ovi der.

The order may require attendance at ADR proceedi ngs
as provided in subrule (D)

(D) Attendance at ADR Proceedi ngs.

(1)

(2)

(3)

Appear ance of Counsel. The attorneys attendi ng an
ADR proceedi ng shall be thoroughly famliar with the
case and have the authority necessary to fully
participate in the proceeding. The court may direct
that the attorneys who intend to try the case attend
ADR pr oceedi ngs.

Presence of Parties. The court may direct that
persons with authority to settle a case, including
the parties to the action, agents of parties,
representatives of lien holders, or representatives
of insurance carriers:

(a) be present at the ADR proceeding;

(b) be imedi ately available at the time of the
pr oceedi ng.

The court’s order may specify whether the
availability is to be in person or by tel ephone.

Failure to Attend; Default; Dism ssal.

(a) Failure of a party or the party’'s attorney to
attend a schedul ed ADR proceedi ng, as directed
by the court, constitutes a default to which MCR
2.603 is applicable or grounds for dism ssal
under MCR 2.504(B).

(b) The court shall excuse the failure of a party or

16



(B)

(F)

Rul e

(A)

(B)

the party’s attorney to attend an ADR
proceedi ng, and enter an order other than one of
default or dism ssal, if the court finds that

(i) entry of an order of default or dism ssal
woul d cause mani fest injustice; or

(ii) the failure to attend was not due to the
cul pabl e negligence of the party or the
attorney.

The court may condition the order on the paynment
by the offending party or attorney of reasonable
expenses as provided in MCR 2.313(B)(2).

Obj ections to ADR. Wthin 14 days after entry of an
order referring a case to an ADR process, a party may
nove to set aside or nmodify the order. A tinmely notion
nmust be deci ded before the case is submtted to the ADR
process.

Supervi sion of ADR Plan. The chief judge shall exercise
general supervision over the inplenentation of this rule
and shall review the operation of the court’s ADR plan at
| east annually to assure conpliance with this rule. In
the event of nonconpliance, the court shall take such
action as is needed. This action may include recruiting
persons to serve as ADR providers or changing the court’s
ADR pl an.

2.411 Medi ati on.
Scope and Applicability of Rule; Definitions.

(1) This rule applies to cases that the court refers to
medi ati on as provided in MCR 2.410. MCR 3. 216
governs nedi ati on of domestic relations cases.

(2) “Mediation” is a process in which a neutral third
party facilitates conmuni cati on between parties,
assists in identifying issues, and hel ps explore
solutions to pronmote a nutually acceptable
settlement. A nediator has no authoritative
deci si on- maki ng power.

Sel ecti on of Medi ator.
(1) The parties may stipulate to the selection of a

medi ator. A nedi ator selected by agreenent of the
parties need not neet the qualifications set forth

17



(O

(2)

(3)

(4)

in subrule (F). The court nust appoint a nediator
stipulated to by the parties, provided the nmediator
iswilling to serve within a period that would not
interfere with the court's scheduling of the case
for trial.

If the order referring the case to nmedi ati on does
not specify a nmediator, the order shall set the date
by which the parties are to have conferred on the
sel ection of a mediator. |If the parties do not

advi se the ADR clerk of the nmediator agreed upon by
that date, the court shall appoint one as provided
in subrule (B)(3).

The procedure for selecting a nediator fromthe
approved |ist of mediators nmust be established by

| ocal ADR plan adopted under MCR 2.410(B). The ADR
clerk shall assign nediators in a rotational manner
t hat assures as nearly as possible that each

medi ator on |list is assigned approxi mtely the same
nunber of cases over a period of time. |If a
substitute medi ator must be assigned, the same or
sim |l ar assignnment procedure shall be used to sel ect
t he substitute.

The rule for disqualification of a nmediator is the
sane as that provided in MCR 2.003 for the

di squalification of a judge. The medi ator must
promptly disclose any potential basis for

di squalification.

Schedul i ng and Conduct of Medi ation.

(1)

(2)

Scheduling. The order referring the case for

medi ati on shall specify the time within which the
medi ation is to be conpleted. The ADR cl erk shal
send a copy of the order to each party and the
medi at or sel ected. Upon receipt of the court's
order, the nediator shall pronptly confer with the
parties to schedule nmediation in accordance with
the order. Factors that may be considered in
arrangi ng the process may include the need for
l[imted discovery before nediation, the nunber of
parties and issues, and the necessity for nmultiple
sessions. The nediator may direct the parties to
submt in advance, or bring to the nediation,
docunents or summaries providing informtion about
t he case.

Conduct of Mediation. The nediator shall meet with
counsel and the parties, explain the nmediation
process, and then proceed with the process. The
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(D)

(3)

(4)

(5)

Fees.

(1)

(2)

medi at or shall discuss with the parties and counsel,
if any, the facts and issues involved. The

medi ation will continue until a settlenent is
reached, the nediator determ nes that a settlenent
is not likely to be reached, the end of the first
medi ati on session, or until a time agreed to by the
parties. Additional sessions may be held as | ong as
it appears that the process nmay result in settlenment
of the case.

Conpl etion of Mediation. Wthin 7 days after the
conpl etion of the ADR process, the nediator shall so
advi se the court, stating only the date of

conpl etion of the process, who participated in the
medi ati on, whether settlenent was reached, and

whet her further ADR proceedi ngs are contenpl at ed.

Settlement. |If the case is settled through
medi ati on, within 21 days the attorneys shal
prepare and submt to the court the appropriate
docunents to conclude the case.

Confidentiality. Statenents made during the

medi ati on, including statenments nmade in witten
subm ssi ons, may not be used in any other

proceedi ngs, including trial. Any comrunications
bet ween the parties or counsel and the nediator
relating to a nediation are confidential and shal
not be disclosed without the witten consent of al
parties. This prohibition does not apply to

(a) the report of the nediator under subrule (C)(3),

(b) information reasonably required by court
personnel to adm ni ster and eval uate the
medi ati on program

(c) information necessary for the court to resolve
di sputes regarding the mediator’s fee, or

(d) information necessary for the court to consider
i ssues raised under MCR 2.410(D)(3).

A nmediator is entitled to reasonabl e conpensati on
based on an hourly rate comensurate with the

medi ator’ s experience and usual charges for services
perfor nmed.

The costs of mediation shall be divided between the
parties on a pro-rata basis unless otherw se agreed
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(E)

(3)

(4)

(5)

Li st
(1)

by the parties or ordered by the court. The
medi ator’s fee shall be paid no later than

(a) 42 days after the nediation process is
concl uded, or

(b) the entry of judgnent, or
(c) the dism ssal of the action,
whi chever occurs first.

| f acceptable to the nediator, the court may order
an arrangenent for the paynment of the nediator’s fee
ot her than that provided in subrule (D)(2).

The mediator’s fee is deened a cost of the action,
and the court may neke an appropriate order to
enforce the paynment of the fee.

If a party objects to the total fee of the nedi ator,
the matter may be schedul ed before the trial judge
for determ nation of the reasonabl eness of the fee.

of Medi ators.

Application. An eligible person desiring to serve
as a nediator may apply to the ADR clerk to be

pl aced on the court’s list of nmediators.
Application forms shall be available in the office
of the ADR cl erk.

(a) The formshall include a certification that

(i) the applicant neets the requirenments for
service under the court’s selection plan;

(ii) the applicant will not discrimnate agai nst
parties or attorneys on the basis of race,
ethnic origin, gender, or other protected
personal characteristic; and

(iii) the nediator will conply with the court’s
ADR pl an, orders of the court regarding
cases submtted to nediation, and the
st andards of conduct adopted by the State
Court Adm ni strator under subrule (Q.

(b) On the formthe applicant shall indicate the

applicant’s hourly rate for providing nediation
servi ces.
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(F)

(2)

(3)

(4)

(c) The formshall include an optional section
identifying the applicant’s gender and
raci al / et hni ¢ background.

Revi ew of Applications. The court’s ADR plan shal
provide for a person or comrmittee to review
applications annually, or nore frequently if
appropriate, and conpile a list of qualified
medi at ors.

(a) Persons neeting the qualifications specified in
this rule shall be placed on the |ist of
approved nedi ators. Approved nedi ators shall be
pl aced on the list for a fixed period, not to
exceed 5 years, and must reapply at the end of
that time in the same manner as persons seeking
to be added to the |ist.

(b) Selections shall be made without regard to race,
ethnic origin, or gender. Residency or
princi pal place of business nmay not be a
qual i fication.

(c) The approved list and the applications of
approved nedi ators, except ftor the optional
section identifying the applicant’s gender and
raci al /et hni ¢ background, shall be available to
the public in the office of the ADR cl erk.

Rej ecti on; Reconsideration. Applicants who are not
pl aced on the |list shall be notified of that
decision. Wthin 21 days of notification of the
decision to reject an application, the applicant may
seek reconsideration of the ADR clerk’s decision by
the Chief Judge. The court does not need to provide
a hearing. Docunents considered in the initial
review process shall be retained for at |east the
period during which the applicant can seek

reconsi deration of the original decision.

Renmoval from List. The ADR clerk may renove fromthe
list mediators who have denonstrated i nconpetence,

bi as, nade thensel ves consi stently unavailable to
serve as a nediator, or for other just cause.

Wthin 21 days of notification of the decision to
renove a nediator fromthe list, the mediator my
seek reconsideration of the ADR clerk’s decision by
the Chief Judge. The court does not need to provide
a hearing.

Qualification of Mediators.
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(G

(1)

(2)

(3)

(4)

(5)

Smal | Clainms Mediation. District courts nmay devel op
i ndi vi dual plans to establish qualifications for
persons serving as nediators in small clainms cases.

CGeneral Civil Mediation. To be eligible to serve as
a general civil nediator, a person nust neet the
foll owing m ni mum qualifications:

(a) Conplete a training program approved by the
State Court Adm nistrator providing the
gEnF{ally accepted conponents of nediation
skills;

(b) Have one or nore of the foll ow ng:

(i) Juris doctor degree or graduate degree in
conflict resolution; or

(ii) 40 hours of nediation experience over two
years, including nmediation, co-nediation,
observation, and role-playing in the
context of nediation.

(c) Observe two general civil mediation proceedings
conducted by an approved nedi ator, and conduct
one general civil nediation to conclusion under
t he supervision and observati on of an approved
medi at or .

An applicant who has specialized experience or
training, but does not neet the specific

requi rements of subrule (F)(2), may apply to the ADR
clerk for special approval. The ADR clerk shall

make the determ nation on the basis of criteria
provi ded by the State Court Adm nistrator. Service
as a case evaluator under MCR 2.403 does not
constitute a qualification for serving as a nedi ator
under this section.

Approved nediators are required to obtain 8 hours of
advanced nedi ation training during each 2-year
period. Failure to submt docunentation
establishing conpliance is ground for renmoval from
the list under subrule(E)(4).

Addi tional qualifications nmay not be inposed upon
medi at or s.

St andards of Conduct for Mediators. The State Court

Adm ni strator shall devel op and approve standards of
conduct for mediators designed to pronote honesty,
integrity, and inpartiality in providing court-connected
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di spute resolution services. These standards shall be
made a part of all training and educational requirenents
for court-connected prograns, shall be provided to al
medi ators involved in court-connected prograns, and shal
be available to the public.

Rul e 2.501 Scheduling Trials; Court Cal endars
(A) Scheduling Conferences or Trial.
(1) Unless the further processing of the action is
al ready governed by a scheduling order under MCR
2.401(B)(2), the court shall

(a) [Unchanged. ]

(b) schedule the action for nmediratioerr an alternative
di spute resolution process,

(c) — (d) [Unchanged.]
(2) [Unchanged.]
(B) — (D) [Unchanged.]

Rul e 2.502 Di sm ssal for Lack of Progress
(A) Notice of Proposed Dism ssal.
(1) [Unchanged. ]

(2) A notice of proposed dism ssal my not be sent with
regard to a case

(a) [Unchanged. ]
(b) which is set for a conference, metiation an

alternative dispute resolution process, hearing,
or trial.

(3) [Unchanged. ]
(B) — (©) [Unchanged.]

Rul e 2.503 Adj our nnment s
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(A) Applicability. This rule applies to adjournments of
trials, rediations alternative dispute resolution
processes, pretrial conferences, and all notion hearings.

(B) — (F) [Unchanged.]

Rul e 3.216 Donestic Rel ati ons Medi ati on
(A) Scope and Applicability of Rule, Definitions.

(1) All donestic relations cases, as defined in MCL
552.502(h); MSA 25.176(2)(h), are subject to
medi ati on under this rule, unless otherw se provided
by statute or court rule.

(2) Donestic relations nmediation is a nonbinding process
in which a neutral third party facilitates
conmuni cati on between parties to pronote settlenent.
If the parties so request, and the medi ator agrees
to do so, the nediator may provide a witten
recommendati on for settlenment of any issues that
remai n unresolved at the conclusion of a nediation
proceedi ng. This procedure, known as eval uative
medi ati on, is governed by subrule (1).

(3) This rule does not restrict the Friend of the Court
fromenforcing custody, parenting tinme, and support
orders.

(4) The court may order, on stipulation of the parties,
the use of other settlenment procedures.

(B) Mediation Plan. Each trial court that submts donmestic
relations cases to nmedi ation under this rule shal
include in its alternative dispute resolution plan
adopted under MCR 2.410(B) provisions governing selection
of donmestic relations nediators, and for providing
parties with information about nediation in the famly
di vi sion as soon as reasonably practical.

(C) Referral to Mediation.

(1) On witten stipulation of the parties, on witten
notion of a party, or on the court's initiative, the
court may submt to nmediation by witten order any
contested issue in a donmestic relations case,

i ncl udi ng postjudgnent matters.

(2) The court may not submt contested issues to
eval uative nedi ation unless all parties so request.
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(3)

Parties who are subject to a personal protection
order or who are involved in a child abuse and

negl ect proceeding my not be referred to nediation
wi thout a hearing to determ ne whether nmediation is
appropri at e.

(D) Objections to Referral to Mediation.

(1)

(2)

(3)

To object to nediation, a party nmust file a witten
notion to renove the case from nedi ation and a
notice of hearing of the notion, and serve a copy on
the attorneys of record within 14 days after
receiving notice of the order assigning the action
to nediation. The notion nust be set for hearing
within 14 days after it is filed, unless the hearing
is adjourned by agreenment of counsel or unless the
court orders otherw se.

A tinmely notion nust be heard before the case is
medi at ed.

Cases may be exenpt from nmedi ation on the basis of
the foll ow ng:

(a) child abuse or neglect;

(b) donestic abuse, unless attorneys for both
parties will be present at the nediation
sessi on;

(c) inability of one or both parties to negotiate
for thensel ves at the nediation, unless
attorneys for both parties will be present at
t he nedi ati on session;

(d) reason to believe that one or both parties’
health or safety would be endangered by
medi ati on; or

(e) for other good cause shown.

(E) Selection of Mediator.

(1)

(2)

Domestic relations nmediation will be conducted by a
medi at or sel ected as provided in this subrule.

The parties may stipulate to the selection of a
medi ator. A nedi ator selected by agreenent of the
parties need not neet the qualifications set forth
In subrule (G . The court nust appoint a mediator
stipulated to by the parties, provided the nediator
is wlling to serve within a period that would not
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(F)

(3)

(4)

(5)

Li st
(1)

interfere with the court's scheduling of the case
for trial.

If the parties have not stipulated to a nediator,
the parties nmust indicate whether they prefer a

medi ator who is willing conduct eval uative

medi ation. Failure to indicate a preference will be
treated as not requesting eval uative nediation.

If the parties have not stipulated to a nediator,
the judge may recommend, but not appoint one. |If

t he Jjudge does not nmke a recommendation, or if the
recommendati on i s not accepted by the parties, the
ADR clerk will assign a nmediator fromthe |ist of
qual i fi ed nmedi ators mai ntai ned under subrule (F).
The assignnent shall be made on a rotational basis,
except that if the parties have requested eval uative
medi ati on, only a nediator who is willing to provide
an eval uation may be assigned.

The rule for disqualification of a mediator is the
sane as that provided in MCR 2.003 for the

di squalification of a judge. The medi ator must
pronptly disclose any potential basis for

di squalification.

of Medi ators.

Application. An eligible person desiring to serve
as a domestic relations nediator may apply to the
ADR clerk to be placed on the court’s |ist of

medi ators. Application fornms shall be available in
the office of the ADR clerk.

(a) The formshall include a certification that

(i) the applicant neets the requirenments for
service under the court’s selection plan;

(ii) the applicant will not discrimnate agai nst
parties or attorneys on the basis of race,
ethnic origin, gender, or other protected
personal characteristic; and

(iii) the nediator will conply with the court’s
ADR pl an, orders of the court regarding
cases submtted to nediation, and the
st andards of conduct adopted by the State
Court Adm ni strator under subrule (K).

(b) The applicant shall indicate on the form
whet her the applicant is willing to offer
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(2)

(3)

(4)

eval uative nmedi ation, and the applicant’s hourly
rate for providing nmediation services.

(c) The formshall include an optional section
identifying the applicant’s gender and
raci al / et hni ¢ background; however, this section
shall not be nade available to the public.

Revi ew of Applications. The court’s ADR plan shal
provide for a person or comrmittee to review
applications annually, or nore frequently if
appropriate, and conpile a list of qualified
medi at ors.

(a) Persons neeting the qualifications specified in
this rule shall be placed on the |ist of
approved nedi ators. Approved nedi ators shall be
pl aced on the list for a fixed period, not to
exceed 5 years, and must reapply at the end of
that time in the same manner as persons seeking
to be added to the |ist.

(b) Selections shall be made without regard to race,
ethnic origin, or gender. Residency or
princi pal place of business may not be a
qual i fication.

(c) The approved list and the applications of
approved nedi ators, except for the optional
section identifying the applicant’s gender and
raci al /et hni ¢ background, shall be available to
the public in the office of the ADR cl erk.

Rej ecti on; Reconsideration. Applicants who are not
pl aced on the list shall be notified of that
decision. Wthin 21 days of notification of the
decision to reject an application, the applicant may
seek reconsideration of the ADR clerk’s decision by
the presiding judge of the famly division. The
court does not need to provide a hearing. Docunents
considered in the initial review process shall be
retained for at | east the period during which the
appl i cant can seek reconsi deration of the original
deci si on.

Removal from List. The ADR clerk may renmove from
the |ist nediators who have denonstrated

i nconpet ence, bias, made thenselves consistently
unavail able to serve as a nediator, or for other
just cause. Wthin 21 days of notification of the
decision to renove a nediator fromthe list, the
medi at or may seek reconsideration of the ADR clerk’s
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deci sion by the presiding judge of the famly
di vision. The court does not need to provide a
heari ng.

(G Qualification of Mediators.

(1)

(2)

(3)

To be eligible to serve as a donestic relations
medi at or under this rule, a applicant nust neet the
foll owing m ni mum qualifications:

(a)

(b)

(c)

The applicant nust

(i) be alicensed attorney, a |licensed or
limted |icensed psychol ogist, a |licensed
pr of essi onal counselor, or a |licensed
marriage and famly therapist;

(ii1) have a nasters degree in counseling, social

work, or marriage and fam |y therapy;

(iiti) have a graduate degree in a behavioral

sci ence; or

(iv) have 5 years experience in famly

counsel I ng.

The applicant nust have conpleted a training
program approved by the State Court

Adm ni strator providing the generally accepted
conponents of donestic relations nediation
skills.

The applicant nmust have observed two donestic
rel ati ons medi ati on proceedi ngs conducted by an
approved nmedi ator, and have conducted one
donmestic relations nediation to conclusion under
t he supervision and observati on of an approved
medi at or .

An applicant who has specialized experience or
training, but does not neet the specific

requi renments of subrule (G (1), may apply to the ADR
clerk for special approval. The ADR clerk shall

make the determ nation on the basis of criteria
provi ded by the State Court Adm nistrator.

Approved nediators are required to obtain 8 hours of
advanced nedi ation training during each 2-year
period. Failure to submt docunentation
establishing conpliance is grounds for renoval from
the list under subrule(F)(4).
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(H)

(4) Additional qualifications may not be inposed upon
medi at or s.

Medi ati on Procedur e.

(1) The nmediator nust schedule a nediation session
within a reasonable time at a | ocation accessible by
the parties.

(2) A nediator may require that no later than 3 business
days before the nedi ati on sessi on, each party submt
to the mediator, and serve on the opposing party, a
medi ati on sunmary that provides the follow ng
i nformation, where rel evant:

(a) the facts and circunstances of the case;
(b) the issues in dispute;

(c) a description of the marital assets and their
esti mated val ue, where such information is
appropriate and reasonably ascertai nabl e;

(d) the inconme and expenses of the parties;
(e) a proposed settlenent; and

(f) such docunentary evidence as may be available to
substantiate information contained in the
sumary.

Failure to submt these materials to the nediator
within the designated tinme my subject the offending
party to sanctions inposed by the court.

(3) The parties nmust attend the nediation session in
person unl ess excused by the nedi ator.

(4) Except for |egal counsel, the parties may not bring
ot her persons to the nediati on sessi on, whether
expert or lay witnesses, unless permssion is first
obtained fromthe nediator, after notice to opposing
counsel. If the nediator believes it would be
hel pful to the settlenment of the case, the nedi ator
may request information or assistance fromthird
persons at the tinme of the mediation session.

(5) The nediator shall discuss with the parties and
counsel, if any, the facts and issues involved. The
medi ation will continue until a settlenment is
reached, the nedi ator determ nes that a settl enent
is not likely to be reached, the end of the first
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(6)

(7)

(8)

medi ati on session, or until a time agreed to by the
parties.

Wthin 7 days of the conpletion of mediation, the
medi at or shall so advise the court, stating only the
date of conpletion of the process, who partici pated
in the nediation, whether settl ement was reached,
and whet her further ADR proceedi ngs are

contenplated. |If an evaluation will be made under
subrule (1), the mediator may delay reporting to the
court until conpletion of the eval uation process.

If a settlenment is reached as a result of the

medi ati on, to be binding, the terns of that

settl enment nmust be reduced to a signed witing by
the parties or acknow edged by the parties on an
audi o or video recording. After a settlenent has
been reached, the parties shall take steps necessary
to enter judgnent as in the case of other

settl enents.

St atements made during the mediation, including
statenents made in witten subm ssions, nay not be
used in any other proceedings, including trial. Any
conmuni cat1 ons between the parties or counsel and
the nediator relating to a nediation are
confidential and shall not be disclosed w thout the
written consent of all parties. This prohibition
does not apply to

(a) the report of the nediator under subrule (H)(6),

(b) information reasonably required by court
personnel to adm ni ster and eval uate the
medi ati on program

(c) information necessary for the court to resolve
di sputes regarding the mediator’s fee, or

(d) information necessary for the court to consider
i ssues raised under MCR 2.410(D)(3) or
3.216(H)(2).

(I') Evaluative Mediation.

(1)

(2)

This subrule applies if the parties requested

eval uative nediation, or if they do so at the
conclusion of nediation and the nediator is willing
to provide an eval uation.

If a settlenment is not reached during nediation, the
medi ator, within a reasonable period after the
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concl usi on of nediation shall prepare a witten
report to the parties setting forth the nediator's
proposed recomendation for settlenent purposes
only. The mediator's recomrendati on shall be
submtted to the parties of record only and may not
be subm tted or made available to the court.

(3) If both parties accept the nediator's recomendati on
in full, the attorneys shall proceed to have a
judgnment entered in conformty with the
reconmendati on.

(4) If the nmediator's recomendation is not accepted in
full by both parties and the parties are unable to
reach an agreenent as to the remaining contested
i ssues, nmediator shall report to the court under
subrule (H)(6), and the case shall proceed toward
trial.

(5) A court may not inpose sanctions against either
party for rejecting the nediator's recommendati on.
The court may not inquire and neither the parties
nor the mediator may informthe court of the
identity of the party or parties who rejected the
medi ator' s recommrendati on.

(6) The nediator's report and recommendati on may not be
read by the court and may not be admtted into
evi dence or relied upon by the court as evidence of
any of the information contained in it wthout the
consent of both parties. The court shall not
request the parties' consent to read the nediator's
reconmendati on.

(J) Fees.

(1) A nediator is entitled to reasonabl e conpensati on
based on an hourly rate comensurate with the
medi ator’ s experience and usual charges for services
perfor nmed.

(2) Before nediation, the parties shall agree in witing
t hat each shall pay one-half of the nediator's fee
no | ater than:

(a) 42 days after the nediation process is concluded
or the service of the nediator's report and
recommendati on under subrule (1)(2), or

(b) the entry of judgnment, or

(c) the dism ssal of the action,
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(K)

Rul e

(A

(B)

whi chever occurs first. |If the court finds that
sone other allocation of fees is appropriate, given
t he economi c circunstances of the parties, the court
may order that one of the parties pay nore than
one-hal f of the fee.

(3) |If acceptable to the nediator, the court may order
an arrangenent for the paynment of the nediator’s fee
ot her than that provided in subrule (J)(2).

(4) The nmediator’s fee is deemed a cost of the action,
and the court may nake an appropriate judgnment under
MCL 552.13(1); MSA 25.93(1) to enforce the paynent
of the fee.

(5) In the event either party objects to the total fee
of the nediator, the matter may be schedul ed before
the trial judge for determi nation of the
reasonabl eness of the fee.

St andards of Conduct. The State Court Adm nistrator
shal | devel op and approve standards of conduct for
donestic relations nedi ators designed to pronote honesty,
integrity, and inpartiality in Eroviding court-connect ed
di spute resolution services. These standards shall be
made a part of all training and educational requirenments
for court-connected prograns, shall be provided to al
medi ators involved in court-connected prograns, and shal
be available to the public.

[ Note: Former MCR 5.403 was redesignated as MCR 5. 143
by the March 24, 2000, interim anmendnents of Chapter
5, governing probate court.]

5.143 Mediat+or Alternative Di spute Resol ution

The court may submt to mediation,_ case evaluation, or
other alternative dispute resolution process one or nore
requests for relief in any contested proceeding. MR
2.410 applies to the extent feasible.

|f a dispute is submtted to case eval uati on, Precedures

of MCR 2.403 and 2.404 shall apply to the extent
feasi bl e, except that sanctions nmust not be awarded
unl ess the subject matter of the metiat+on case
eval uation invol ves noney damages or division of

property.
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Staff Comrent: The May 8, 2000, anendnments are based on the
recomendati ons of the M chigan Supreme Court Dispute

Resol ution Task Force, which were published for conment on May
10, 1999 [see 459 M ch 1251], and were the subject of a series
of public hearings across the state.

The Task Force report, issued in January 1999, and its
Addendum report, issued in January 2000 after receipt of
comments, should be consulted for the background and details
of the anmendnents. Basically, the changes are as follows:

The anmendnments of MCR 2.403, 2.404, 2.405, 2.501, 2.502 and
2.503 are mainly to change term nol ogy, replacing “nediation,”
as used in current MCR 2.403, with the term “case evaluation.”
“Medi ation” will be used to describe the facilitative process
established in MCR 2.411, in keeping with the generally
accepted usage of the term

MCR 2.401 is anended to direct consideration of alternative
di spute resolution processes at scheduling and pretri al
conf er ences.

New MCR 2.410 has general provisions governing referral of
cases to alternative dispute resolution processes. Local
courts wi shing to use ADR techni ques are to adopt ADR pl ans
within the framework provided by the rule.

The one ADR process that is specifically established by the
rules is nediation under new MCR 2.411. Anong ot her things,
the rule establishes general standards for nediator
qualifications, and procedures for selection of nediators.

MCR 3.216, the donestic relations nediation rule, is
substantially revised, to be nore conparable to the nediation
process in MCR 2.411.

MCR 5. 143, regarding use of alternative dispute resolution
processes in probate court, is amended to conformto the other
rul e changes.

The staff comment is published only for the benefit of the
bench and bar and is not an authoritative construction by the
Court .

Kelly, J. (dissenting).
| support the expanded use of alternative dispute
resol uti on by our courts. However, | cannot cast a vote

favoring the proposed Di spute Resolution Court Rules for two
reasons: 1) they authorize judges to conpel parties to submt
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to nediation and 2) they include nonl awers as nedi ators and
ot her ADR provi ders.

Regar di ng the mandatory nature of the new rules, |
believe that nediation is, by its very nature, a process that
wor ks only when the parties enter into it voluntarily. |
woul d support rules that permt courts to order parties to a
session at which the nerits of ADR are explored, but not that
mandat e nmedi ati on.

It is ny fear that mandatory nediation will present
i nsurmount abl e financial obstacles to Iow inconme litigants and
coul d even provoke chall enges based on a violation of due
process principles. | amconcerned that, in some heavily
burdened courts, judges may use the new rules, not as an
option for the parties, but as a docket control mechanism for
the court. Also, | find nolimt in the rules to the nunber
of times a party could be ordered to an ADR process.

Medi ati on shoul d not become yet another hurdle to a just
resol ution of disputes. Parties should not feel pressed to
settle against their best interests, or involuntarily to
expend financial resources in excess of the normal costs of
trial. Litigation, without the new rules, is already too
costly.

| agree with the Board of Conm ssioners of the State Bar
of M chigan that, absent agreenment of the parties, only
licensed | awyers should be allowed to serve as ADR providers.
Medi ati on and ot her types of ADR typically involve conpl ex
| egal matters requiring skilled ADR providers. Yet, no system
has been devel oped to ensure the training and accountability
of nonl awyers who participate.

Finally, | agree with the Open Justice Comm ssion's
recommendati ons that chief judges should be required to report
the race, ethnicity, and gender of case evaluators and ot her

ADR providers that they appoint. | viewthis as a vital step
toward ensuring persons w shing to function as ADR providers
wi Il not be passed over solely on the basis of their race,

gender, ethnic background, or simlar factors.
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